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Fact Sheet — Rostering of Public Holidays

Key Points:

e Australian employers must ask their employees if they wish to work public holidays and
cannot automatically roster them on.

e Employers who automatically roster employees to work public holidays must immediately
review their internal policies and procedures to ensure compliance with the Fair Work Act
2009 this Easter Long Weekend period.

e This position was recently clarified by the Full Federal Court on 28 March 2023, in
CFMMEU v OS MCAP Pty Ltd.

e This factsheet includes practical guidance regarding how employers may ensure
compliance.

Can employees be made to work on a public holiday?

Under the Fair Work Act 2009 (FW Act), an employee is entitled to be absent from work on a public holiday."!
However, an employer may request an employee work on a public holiday if the request is reasonable.2

If an employer makes a request for an employee to work on a public holiday, the employee can only refuse if:3
(@) the employer's request is not reasonable; or
(b) the employee’s refusal is reasonable.

If the employer is satisfied that the employee’s refusal to work on a public holiday is not reasonable, then the
employer can direct the employee to work.

A flowchart illustrating this process is set out at Annexure A.

What is a “request” to work on a public holiday?

A “request” by an employer provides employees with a choice as to whether they work on the public holiday. A
request leaves room for negotiation and discussion between the employer and the employee.

In practice, this means that the employer must make clear to the employee that they have a choice, although the
employee cannot refuse unreasonably.

Recently, a decision of the Full Federal Court held that issuing a roster where an employee works a public holiday,
without first confirming that the roster is a draft or otherwise open to discussion, is not a “request’ It is a
‘requirement”, which employees believe they are obliged to obey.

Therefore, simply rostering an employee to work on a public holiday will not fulfill the employer’s obligation to
‘request” an employee work on a public holiday.

1 Section 114(1), Fair Work Act 2009 (FW Act).

2 Section 114(2), FW Act.

3 Sections 114(3)(a) and 114(3)(b), FW Act.

4 CFMMEU v OS MCAP Pty Ltd [2023] FCAFC 51.
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How can employers clarify that a rostered working day on a public holiday is a request?

When rostering an employee to work a public holiday, an employer must make it clear that the employee has the
right to reasonably refuse to work that day. This means that:

o the roster is clearly provided as a draft and contains a note requesting employees who have been
allocated to work on the public holiday to indicate whether they accept or refuse the allocated work; or

e arequest can be made before the roster is circulated.

In practice, employers will want to avoid implications that rosters are generally being provided in draft and that
shifts falling on days that aren't public holidays are able to be refused. Therefore, employers should avoid issuing
rosters in draft that do not distinguish between normal working days and public holidays.

It would be administratively burdensome for employers with larger workforces to write to all employees individually
requesting them to work public holidays before finalising a roster.

A practical approach employers may take to ensure compliance with the FW Act is to include a note on all
rosters confirming that:

¢ if an employee has been allocated a public holiday to work that this is a request, not a requirement;

o the employee has a certain period prior to the public holiday shift to notify management that they do
not wish to work on that day; and

o any refusal must be reasonable.

This approach would be supported by a special public holiday policy, which would provide further detail
about the employer’s approach to rostering on public holidays and sets out when a request or refusal may
be reasonable.

Can employment contracts include a term that employees “may be required to work on public
holidays”?

Many employers include terms in employment contracts that state that employees may be required to work on
public holidays. These contract terms are unlikely, of themselves, to be unlawful. However, they are likely to be
unenforceable if they are inconsistent with the requirement for employers to provide employees with a choice about
whether they work on a public holiday before finalising rosters.

Employers wishing to include these clauses in new employment contracts should rephrase the wording to state
that employees may be “requested” to work on public holidays and will be required to work where the request is
reasonable and a refusal is unreasonable. Again, such a term should be well supported by a public holiday rostering
policy and procedure.

While untested in the courts, a contract term confirming that an employee may be requested to work on public
holidays, and, further, that they have the right to reasonably refuse a rostered shift on a public holiday, is unlikely
to be sufficient to offset a practice of automatically rostering an employee to work a public holiday.
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When is a request or refusal considered reasonable?

Whether an employer’s request or an employee’s refusal is reasonable will depend on the individual circumstances
of the case. When determining whether a request, or refusal, to work on a public holiday is reasonable the following
factors must be considered:®

(@) the nature of the employer's workplace or enterprise (including its operational requirements), and the nature
of the work performed by the employee;

(b) the employee's personal circumstances, including family responsibilities;
(c) whether the employee could reasonably expect that the employer might request work on the public holiday;

(d) whether the employee is entitled to receive overtime payments, penalty rates or other compensation for, or a
level of remuneration that reflects an expectation of, work on the public holiday;

(e) the type of employment of the employee (for example, whether full-time, part-time, casual or shiftwork);
(f) the amount of notice in advance of the public holiday given by the employer when making the request;

(9) in relation to the refusal of a request, the amount of notice in advance of the public holiday given by the
employee when refusing the request; and

(h) any other relevant matter.
In practice, this may mean that:
(for requests)

e arequest to work on a public holiday may be reasonable where the employee is employed in a workplace
that requires a certain level of staffing on a public holiday (like a hospital) and has been given warning of
the likelihood of being required to work on public holidays;?

e arequest to work on a public holiday may be reasonable where the employee is a shift worker on a
rotating roster that provides certainty and fairness to employees, with each employee taking turns in
working on public holidays;’

(for refusals)

e arefusal to work on a public holiday may be reasonable where the employee has notified the employer
in advance that she or he will not be able to work on the public holiday because of family commitments;?
and

o a refusal to work on a public holiday may be unreasonable where the employee fails to provide any
reasons or simply asserts that they have a right to not work on public holidays.®

5 Section 114(4), FW Act.

6 Explanatory Memorandum, Fair Work Bill 2008 [453].
7 Clark v Ventura Transit Pty Ltd [2018] FCCA 468.

8 Explanatory Memorandum, Fair Work Bill 2008 [454].
9 Clark v Ventura Transit Pty Ltd [2018] FCCA 468.
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Why is this now relevant?

On 28 March 2023, the Full Federal Court handed down its decision in Construction, Forestry, Maritime, Mining
and Energy Union v OS MCAP Pty Ltd [2023] FCAFC 51. The decision clarified how employers must approach
the rostering of employees on public holidays. The position confirmed by the Full Federal Court is inconsistent with
the understanding of many employers with rosters in place.

Those employers should urgently review their existing practices.

Further Questions

Questions can be referred to ClubsNSW by contacting: enquiries@clubsnsw.com.au

Disclaimer

The material in this guide is of a general nature and should not be regarded as legal advice or relied on for assistance in any particular circumstance or
situation. In any important matter, you should seek appropriate independent professional advice in relation to your own circumstances. The Australian
Chamber of Commerce and Industry accepts no responsibility or liability for any damage, loss or expense incurred as a result of the reliance on information
contained in this guide.
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Annexure A

Has the employer requested the No, the employer required the The employer may in breach of the
employee to work on a public holiday? employee to work. Fair Work Act.

No, the request was The employee can refuse to work on
unreasonable. the public holiday.

No, the employee agreed to the

Did the employee refuse the request? Eemd
request.

No, the refusal was
unreasonable.

The employee cannot be made to
work on the public holiday.
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